Can a company bring a claim alleging that its religious freedom has been violated? Some recent authority suggests 'yes', at least insofar as the company is a one-person company or a closely held corporation. This article examines the subject, the goal being the exploration of a coherent and principled basis for the granting, if at all, of the right for an ordinary business corporation to sue to enforce the right to religious freedom, or to claim an exemption designed for religious persons or organizations. The determining principle governing the legitimacy of a claim ought to be the nature of the act and not the actor.
INTRODUCTION
Can a company claim the right of religious liberty? Initially, the idea might strike one as absurd. How can a business like Vodafone or Marks & Spencer hold religious beliefs (Trinitarian or Unitarian? agnostic or theistic?) or engage in religious conduct (how could it genuflect, be baptized or make the Hajj?). But once we proceed past the large business behemoths to the small family businesses where the Baptist builder, Muslim mechanic, or the Hindu hairdresser has incorporated his or her pride and joy, then the question is not so bizarre.
Two recent cases on opposite sides of the Atlantic have addressed this topic. Each allowed a corporate claimant to bring its religious rights claim. These provide an interesting contrast to the recent determinations of the Victorian Court of Appeal and the Northern Ireland County Court that each rejected this notion. In this article, I wish to offer some exploratory thoughts on the issue. In Section 2, I briefly canvass the notion of companies that pursue both profit and some charitable, altruistic, or religious end and whether they ought to be recognized as having religious rights. In the next four sections, I analyze a quartet of recent cases that examined this very thing. In Section 7, I draw some lessons from the emergent case law and, finally, in Section 8, I offer some preliminary thoughts on the way ahead.
THE FAITH-BASED COMPANY
Can a company have religious beliefs? Many regard the very suggestion as nonsensical.
In a stimulating article, Jason Iuliano 1 argues that to ascribe beliefs or intentions to a company is not simply to speak metaphorically. Corporations have distinct 'intentionality' 2 that differs from the intentional states of mind of their constituent members:
corporations are intentional agents and, going even further, . . . they are persons. They are not flesh-and-blood humans like you and me. Nonetheless, they are persons in a very real sense. Importantly, my argument does not require that corporations be granted the same range of constitutional rights that natural persons enjoy. Instead, its primary purpose is to illustrate that corporations are not mere reflections of their shareholders or employees. As philosophical theories show, they are persons in their own right. 3 In terms of the main theories of corporate personhood, the artificial entity (or fiction or concession) theory 4 holds that corporations are mere creatures of the state: 'as lifeless, artificial entities, they are incapable of exercising religion, engaging in speech or pursuing other "liberty" interests.'
5 Second, the aggregate entity (or contractual) theory conceives of companies as the aggregate of the individuals (shareholders) who comprise them. Corporations can possess rights but only to the extent that these can be clearly attributed to the collection of individuals within them. Last, the real entity (or natural or corporate realist) theory holds that corporations derive their rights neither from the state nor the shareholders, but instead they are real persons and intentional actors. They are 'distinct from, but nonetheless tied, to their shareholders'. 6 The state is powerless to create corporations, and all it can do is recognize, or refuse to recognize, their existence.
Even if we grant that companies are real persons, possessing beliefs and rights, it does not follow that companies will often be able to successfully assert their religious rights. 'When rules are extended to companies, they do not, and cannot, operate in precisely the same way or with the same consequences as they do when applied to natural persons.' 7 The usual sincerity requirement is a strict limitation on the availability of any religious freedom or exemption claim. It is open for a court to reject a claim because of evidence showing that the present conduct or practice is not a sincere or genuine manifestation of religious belief. The claimant's conduct ought to be 'in good faith, neither fictitious nor capricious and that it is not an artifice'. 8 Ironically, it might be easier to discern the beliefs of a company compared to an individual.
[W]e can better peer into the mind of a corporation [to evaluate sincerity] than into the mind of a natural person. After all, we can view the decision-making procedures employed by a corporation and the interactions of its managers and board of directors. We can see the corporate intentional states emerge. The same is impossible to do with respect natural persons. Whereas the corporate mind is potentially observable, the human mind is sealed off from the judiciary. 9 Few companies would be able to satisfy the requirement that they genuinely seek an exemption for religious and not (say) financial or competitive advantage reasons. In large public companies, the multiplicity of persons holding different worldviews and religious positions would make a coherent, sincere claim formidably difficult, if not impossible, to sustain. In language of the jurisprudence of Article 9 of the European Convention on Human Rights (ECHR), religious rights claimants must possess 'views that attain a certain level of cogency, seriousness, cohesion, and importance', 10 a threshold that seems manifestly beyond the reach of public companies.
Turning from these brief philosophical ruminations, Ronald Colombo in an important recent book 11 explores the expansion of a different kind of commercial company or 'for-profit corporation', as they are called in the United States. Alongside the 'traditional' profit-seeking business corporation, a plethora of companies have flourished of late, whose aims include (together with the object to pursue profits) the philanthropic, environmental, religious, artistic, and so on. Colombo dubs these 'postmodern corporations' in contradistinction for the conventional 'modern' profitmaximizing corporation of economics textbooks. 12 Colombo describes this new breed of corporation thus:
[T]hey do not consider themselves beholden to profits alone. Their shareholders bargain around the rules that arguably require them to strictly maximize shareholder profits. They embrace certain principles and values as ends in themselves, willing to sacrifice potential financial gain, and to accept decreased profitability, in pursuit of them. them 'faith-based companies' by way of extension of the now familiar phenomenon of faith-based organizations. 15 Owners of these companies firmly eschew a rigid dualism between the sacred and the secular spheres in favour of a holistic view of life. 16 Work and faith are not in tension, nor are they compartmentalized into two separate realms; rather, faith and work are integrated and one's faith is expressed through one's work. 17 Recognizing the power and ubiquity of the corporate form, certain individuals have combined to build and sustain corporations that adhere to their most deeply held convictions of all: their religious values. Motivating these individuals has not been a desire to proselytize per se, but rather a desire to serve their own needs-and the needs of other people of faith. This should not be surprising, as many people of faith, from a variety of religious backgrounds, feel alienated from if not downright excluded from a marketplace and corporate world driven primarily by the pursuit of profit. . . . . Predictably, they have created niche enterprises where individuals of shared religious convictions can pool resources, coming together as directors, and employees, investors and customers. These corporations are commonly committed not simply to honorable business practices broadly speaking, but rather to the principles of certain, particular religious traditions.
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While many, if not most, companies undoubtedly continue to fit the traditional business mould, there are some companies who pursue moral and religious objectives in tandem with profit-making. This is hardly a novel observation. A generation ago John Paul II made a similar point in Centesimus Annus:
In fact, the purpose of a business firm is not simply to make a profit, but is to be found in its very existence as a community of persons who in various ways are endeavouring to satisfy their basic needs, and who form a particular group at the service of the whole of society. Profit is a regulator of the life of a business, but it is not the only one; other human and moral factors must also be considered which, in the long term, are at least equally important for the life of a business. Code 21 was adapted and passed into law by the state of Maryland in 2010. These hybrid entities combine social goals in conjunction with pursuit of profits for their shareholders. Selected shareholders can take action to compel the company to advance the social goals it was founded to pursue, 22 even if such activities might be at the expense of profits. Among the non-exhaustive examples of activities that a B-Corp must pursue to comply with the requirement that it accomplish its 'general public benefit' purpose are activities that have positive effects upon the community 'of a religious nature'.
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To summarize, believers whose desire to serve God takes them along a commercial path may form companies, and these enterprises may be informed and guided by the religious precepts of their creators. So 'to the extent that the law impedes such religiously guided corporate conduct, we have a potential free exercise claim.' Various family-run retail chains sought an exemption from part of the compulsory scheme. The healthcare legislation requires employers with 50 or more employees to provide medical insurance. Failure to do so renders the firm liable to a $100 per day fine for each affected employee. Preventive care and screening for female workers is part of the Obamacare group-health-insurance coverage. This, in turn, includes 20 methods of FDA-approved contraception. Four of these methods were of concern to the respondent firms. The methods may have the effect of stopping an already fertilized egg from developing any further by preventing its attachment to the uterus. They, the abortifacients, comprised two forms, commonly called the 'morning after' pill and two types of intrauterine device. The Department of Health and Human Services (HHS) does authorize exemptions for 'religious employers' (defined as 'churches, their integrated auxiliaries and conventions of associations of churches'), as well as 'the exclusively religious activities of any religious order'. Certain religious non-profit organizations could also claim an exemption. But what about an everyday business, a 'for-profit corporation'?
David and Barbara Green and their adult children-all devout Christians-run two family businesses. The successful arts and craft store, Hobby Lobby, numbers some 500 outlets and employs more than 13,000 workers. David Green, a son, The issue of prime interest in this article is whether the companies could sue under the relevant law. HHS contended that they could not sue because they were profit-making enterprises. (The owners were precluded from suing since the regulations apply only to companies and not to the owners themselves).
By a bare majority (5-4) the Supreme Court held in favour of the respondents. Justice Alito (joined by Chief Justice Roberts and Justices Scalia, Kennedy, and Thomas) for the Court began:
HHS would put these merchants to a difficult choice: either give up the right to seek judicial protection of their religious liberty or forgo the benefits, available to their competitors, of operating as corporations. 28 The resolution of this issue initially followed a very simple statutory interpretation path. The First, the corporate nature of a claimant cannot be the reason, for the HHS conceded non-profit companies can avail themselves of the protection of the RFRA.
Second, is the profit-making objective a disqualifying characteristic? The answer, again, was negative since individuals who were pursuing profits could claim the benefit of the First Amendment's free exercise guarantee. 'If, as Braunfeld [a 1961 Supreme Court decision] recognized, a sole proprietorship that seeks to make a profit may assert a free-exercise claim, why can't Hobby Lobby, Conestoga, and Mardel do the same?' 32 But don't for-profit firms exist simply to make money? Incorrect, said the Court, for modern corporate law shows that for-profit companies may, and do, pursue humanitarian and altruistic goals as well. That being the case, they can equally pursue religious objectives. 33 Interestingly, as the Court noted (and as I mentioned briefly earlier in Section 2), half of the states recognize 'benefit corporations', a dual-purpose companies that aim to achieve both a profit and a benefit to the public. 34 Third, said HHS and the Minority, surely there is a clear distinction between non-profit and for-profit companies? No: 'the actual picture is less clear-cut.'
35 Some persons with charitable or religious aims may deliberately decline to organize as nonprofits to take advantage of the benefits that the for-profit form (political lobbying or limited liability, for example) affords. 36 In a significant passage, the Court explains:
or-profit corporations are different from religious nonprofits in that they use labor to make a profit, rather than to perpetuate the religious values shared by a community of believers.' . . . The first half of this statement is a tautology; for-profit corporations do indeed differ from nonprofits insofar as they seek to make a profit for their owners, but the second part is factually untrue. As the activities of the for-profit corporations involved in these cases show, some for-profit Fourth, how could a court or tribunal ever ascertain the sincere beliefs of a corporation? A large public company such as WalMart, Ford, or Verizon would compromise numerous shareholders with diverse religious and philosophical beliefs. Undoubtedly so, accepted the Court, but these sorts of giant companies were unlikely to bring a religious liberty claim and, moreover, this situation was not before the Court: 'The companies in the cases before us are closely held corporations, each owned and controlled by members of a single family, and no one has disputed the sincerity of their religious beliefs.' 38 The Court went on to find that the contraception mandate did 'substantially burden' the three firms' exercise of their religion:
If the companies continue to offer group health plans that do not cover the contraceptives at issue, they will be taxed $100 per day for each affected individual . . . . For Hobby Lobby, the bill could amount to $1.3 million per day or about $475 million per year; for Conestoga, the assessment could be $90,000 per day or $33 million per year; and for Mardel, it could be $40,000 per day or about $15 million per year. These sums are surely substantial.
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Having substantially burdened the three firms' religious liberty, was the regulation (i) in furtherance of a 'compelling governmental interest', and (ii) the 'least restrictive means' of furthering that interest?
The Court accepted that the compelling state interest subtest was met, but not the least-restrictive-means standard. The HHS failed to convince the Court that the Government could not provide contraceptive care directly to female employees affected by the three firms' exemption. There was already a back-up mechanism in place for employees of nonprofits exempted from the contraception mandate. This could readily be extended to for-profit closely held companies too. Importantly, if the respondent firms' religious interest were to be accommodated, the female employees affected would continue to receive contraceptive coverage and be able to access them 'with minimal logistical and administrative obstacles'. and blood transfusions? There was no evidence furnished by HHS to substantiate these fears. These must await another day:
[O]ur decision in these cases is concerned solely with the contraceptive mandate. Our decision should not be understood to hold that an insurance-coverage mandate must necessarily fall if it conflicts with an employer's religious beliefs. Other coverage requirements, such as immunizations, may be supported by different interests (for example, the need to combat the spread of infectious diseases) and may involve different arguments about the least restrictive means of providing them.
41
A. The Dissent The dissent, written by Justice Ginsburg (and joined by Justices Sotomayor, Breyer, and Kagan), is almost as long as the Majority opinion and, with more than a grain of hyperbole, criticizes the Court's opinion as 'a decision of startling breadth', one likely to usher in 'havoc', with the Majority justices having 'ventured into a minefield'. 42 Much of the Minority opinion is, in my view, unconvincing, if not plain incorrect. For example, the dissent charges that the Court's decision 'would override significant interests of the [exempted] corporations' employees and covered dependents [and] would deny legions of women who do not hold their employers' beliefs access to contraceptive coverage that the ACA would otherwise secure'. 43 But recall that the exemption would do no such thing. Employees of Hobby Lobby, Conestoga, and Mardel would still be able to access the remaining four methods of contraceptive (remembering the other 16 were available) from the US Government at no cost and negligible inconvenience. The Minority point out: 'Impeding women's receipt of benefits "by requiring them to take steps to learn about, and to sign up for, a new [government funded and administered] health benefit" was scarcely what Congress contemplated.' 44 Perhaps so, but is this really a significant burden upon employees of small religious firms? For the sake of securing the religious freedom of their employers, is it so heinous that the affected workers are put to form filling and some brief incursion upon their time?
Interestingly, in Burwell v Wheaton College, 45 decided just a week later, the majority of Supreme Court held that filing a form might, in some contexts, be constitutionally objectionable. Wheaton College, a well-known Evangelical Christian liberal arts college, asserted that the simple act of filing the self-certification form for exemption, as a religious non-profit, from the contraception coverage of the ACA, could infringe its religious liberty. make it complicit in the provision of contraceptive coverage, in violation of its religious beliefs. It succeeded in the Supreme Court in securing an emergency injunction pending resolution of the merits of its religious freedom challenge. In her dissent, Justice Sotomayor (joined by Justices Ginsburg and Kagan) disagreed that the high bar for the grant of an injunction had been met. On the religious freedom infringement itself, she observed:
Let me be absolutely clear: I do not doubt that Wheaton genuinely believes that signing the self-certification form is contrary to its religious beliefs. But thinking one's religious beliefs are substantially burdened-no matter how sincere or genuine that belief may be-does not make it so. 46 On the practicalities of the religious accommodation, the Minority stated:
Wheaton objects, however, to the minimally burdensome paperwork necessary for the Government to administer this accommodation. If the Government cannot require organizations to attest to their views by way of a simple self-certification form and notify their third-party administrators of their claimed exemption, how can it ever identify the organizations eligible for the accommodation and perform the administrative tasks necessary to make the accommodation work? The self-certification form is the least intrusive way for the Government to administer the accommodation.
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A week later the same Justices (Ginsburg, Sotomayer, and Kagan) who found the 'minimally burdensome paperwork' necessary for the accommodation of religion to operate beyond the pale in Hobby Lobby are now opining that it is a negligible inconvenience.
The central attack by Justice Ginsburg was upon the ability of profit-making businesses to qualify as 'victims' of religious discrimination:
Until this litigation, no decision of this Court recognized a for-profit corporation's qualification for a religious exemption from a generally applicable law, whether under the Free Exercise Clause or RFRA. The absence of such precedent is just what one would expect, for the exercise of religion is characteristic of natural persons, not artificial legal entities. As Chief Justice Marshall observed nearly two centuries ago, a corporation is 'an artificial being, invisible, intangible, and existing only in contemplation of law.' 48 Admittedly, churches and other non-profit, religiously oriented bodies had been long accorded standing to sue under the Constitution's religious liberty guarantee. No such solicitude is traditional for commercial organizations. Indeed, until today, religious exemptions had never been extended to any entity operating in 'the commercial, profit-making world'. . . . The reason why is hardly obscure. Religious organizations exist to foster the interests of persons subscribing to the same religious faith. Not so of for-profit corporations. Workers who sustain the operations of those corporations commonly are not drawn from one religious community. Indeed, by law, no religion-based criterion can restrict the work force of for-profit corporations . . . . The distinction between a community made up of believers in the same religion and one embracing persons of diverse beliefs, clear as it is, constantly escapes the Court's attention.
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As for the Court's blurring of the distinction between nonprofit and for-profit companies-based on the fact that some of the latter may pursue and advance charitable or religious ends-the Minority responded:
Again, the Court forgets that religious organizations exist to serve a community of believers. For-profit corporations do not fit that bill. . . . To reiterate, 'forprofit corporations are different from religious non-profits in that they use labor to make a profit, rather than to perpetuate [ But, as the Court pointed out, factually speaking this assertion is false. It is not a matter of 'either/or' but rather 'both/and'.
To the Court's rhetorical question, if 'a sole proprietorship that seeks to make a profit may assert a free-exercise claim, why can't [Hobby Lobby and Conestoga] . . . do the same?' Justice Ginsburg's reply was:
But even accepting, arguendo, the premise that unincorporated business enterprises may gain religious accommodations under the Free Exercise Clause, the Court's conclusion is unsound. In a sole proprietorship, the business and its owner are one and the same. By incorporating a business, however, an individual separates herself from the entity and escapes personal responsibility for the entity's obligations. One might ask why the separation should hold only when it serves the interest of those who control the corporation.
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This last sentence above implies there is some measure of hypocrisy on the part of the owners of a corporation. The shield of corporate personality is raised for insolvency, taxation, regulatory, and other purposes, but is quietly removed when the same company's owners wish to avail themselves of human rights protection. 'Reverse veil-lifting' (when the owners want to be seen as separate and distinct from the company) to secure constitutional or human rights protections reeks, for some, of having it both ways. On the other hand, there is nothing necessarily untoward in utilizing the benefits of incorporation for some purposes and not for others. There is no need to be locked into a rigid either/or choice: either always a separate, distinct entity or always a mere aggregation of individual members.
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It is necessary to remind oneself that the conception of the company as a distinct entity is a conclusion of law, not one of fact, and one relevant only in its particular context. This means that while in some contexts the purposes for which the entity exists demands that its separateness be stressed, in others these purposes entail that we stress that the role of individuals joined in the common enterprise. 54 The owners are being consistent in their rational pursuit of self-interest. 55 Finally, and predictably, the floodgates fear was raised:
The Court's determination that RFRA extends to for-profit corporations is bound to have untoward effects. Although the Court attempts to cabin its language to closely held corporations, its logic extends to corporations of any size, public or private. Little doubt that [sic] RFRA claims will proliferate, for the Court's expansive notion of corporate personhood-combined with its other errors in construing RFRA-invites for-profit entities to seek religion-based exemptions from regulations they deem offensive to their faith.
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But the logic of any rule may be extended to other less desirable situations. For example, the Common Law criminal law defence of duress or necessity of circumstances may absolve a husband whose pregnant wife is about to give birth from driving at excessive speed to the nearest hospital. 57 There is no logical reason why that same defence might not be stretched to less extreme circumstances. There is no logical reason as to why the awarding of distress damages in the law of contract cannot be extended beyond the confines of agreements whose object is to provide enjoyment (or peace of mind) to compensate the hurt feelings of ordinary commercial contractors. 58 Justice Ginsburg saw 'an overriding interest in keeping the courts "out of the business of evaluating the relative merits of religious claims"'. 60 This is a specious argument, for the courts must evaluate claims from a vast variety of religious individuals and communities. If courts would prefer not to do so then America could abolish the religion clauses of the First Amendment (inconceivable) and related religious freedom legislation such as the RFRA (barely less so). Until it does so, the courts must lie in the litigious bed the Framers of the Constitution and Congress, indeed, the Supreme Court itself has made for them.
Finally, there is a revealing insight from Justice Ginsburg in one brief passage. She refers to 'the "special solicitude" generally accorded nonprofit religion-based organizations that exist to serve a community of believers, solicitude never before accorded to commercial enterprises comprising employees of diverse faiths'. 61 Here, I suggest, is the core of the dissenting justices' objection. Religion is not something special and not really worthy, in a modern, pluralist, and (even in the United States) increasingly secular society, of special treatment. 62 Some American scholars have discerned the rise of a legal or secular egalitarianism. 63 For those holding this mindset, claims for accommodation or exemption look like special pleading or bare special interest demands. Indeed, for some, the claim for religious accommodation has 'become virtually synonymous with or code for discrimination'. 
EXMOOR COAST BOAT CRUISES Exmoor Coast Boat Cruises Ltd v Commissioners for Her Majesty's Revenue & Customs
65 is a much more obscure case. 66 Mr Matthew Oxenham is the sole director and shareholder of Exmoor Coast Boat Cruises Ltd. He operates cruises out of Lynmouth, a pretty little coastal town in Exmoor National Park in northern Devon. The case arose from Oxenham's determination not to send his VAT returns electronically, but by paper instead. As the Tribunal saw it, 'Mr Oxenham clearly saw himself on something of a crusade against the requirement to file online.' 67 The Finance Act 2002 requires that all VAT returns must be filed electronically. There is, however, an exemption in the regulations that provides However a person-(a) who the Commissioners are satisfied is a practising member of a religious society or order whose beliefs are incompatible with the use of electronic communications . . . is not required to make a return required by regulation 25 using an electronic return system. Mr Oxenham claimed to come under this exemption. 68 Judge Barbara Mosedale, sitting as the Tax Chamber Tribunal, first considered whether Oxenham was a 'practising member of a religious society'. The evidence was clear that he was not. As a child he had attended Sunday School at a local Plymouth Brethren Chapel and as an adult he stated he sympathized with the views of the Jimites, a sect of the Plymouth Brethren. Yet, he did not attend any Brethren or Jimite meetings, nor could he explain to the judge the reason why the Jimites rejected the use of the Internet. The Tribunal accordingly held he was not a practising member of this religion, or any other. 69 Second, Oxenham's beliefs were held not be 'incompatible' with the use of a computer or the Internet. The evidence revealed that he paid someone to create a noninteractive webpage for his company. 70 (He explained that a website was a matter of economic necessity, since, without it, his already declining numbers of customers would fall even further precipitating closure. 71 those returns too). 72 The Tribunal took an unsympathetic view of this, commenting, first, that a belief was not 'cogent, serious, cohesive and important' (the standard set by European Convention case law 73 ) if the holder was unwilling to 'make economic sacrifices for it' and, second, that Oxenham ought not to be allowed to 'pick and choose' when it suited him to adhere to his religious principles. 74 Under section 3 of the Human Rights Act 1998, all legislation, including subordinate legislation, must be read and given effect to in a way that is compatible with the ECHR. Was the regulation mandating compulsory, electronic filing of returns compatible with Article 9 of the Convention, which provides that 'everyone' has the right to religious freedom?
Logically, noted Judge Mosedale, the first question was whether the appellant, the Exmoor Cruise company, had any human rights. In an earlier case, her Honour had ruled that: 'the Convention properly interpreted applies to give human rights to companies where those companies are the alter egos of their owners. Companies have a right to a private life where that private life is the private life of the alter ego of the company.' 75 The Revenue argued that to hold that the appellant company had human rights because it was the alter ego of its director/shareholder was to lift impermissibly the corporate veil. A recent UK Supreme Court case, Prest v Petrodel, affirmed that:
Subject to very limited exceptions, most of which are statutory, a company is a legal entity distinct from its shareholders. It has rights and liabilities of its own which are distinct from those of its shareholders. Its property is its own, and not that of its shareholders. In Salomon v A Salomon and Co Ltd [1897] AC 22, the House of Lords held that these principles applied as much to a company that was wholly owned and controlled by one man as to any other company. . . . The separate personality and property of a company is sometimes described as a fiction, and in a sense it is. But the fiction is the whole foundation of English company and insolvency law. Pine Valley and Healy Holdings were no more than vehicles through which Mr Healy proposed to implement the development for which outline planning permission had been granted. On this ground alone it would be artificial to draw distinctions between the three appellants as regards their entitlement to claim to be 'victims' of a violation. 78 For Judge Mosedale, this was 'a clear statement by the Court that a company could be a victim of a breach of human rights. This means that the Court ruled (albeit without hearing argument) that a company can have human rights.' 79 So, to return to the issue at hand, 'can a company have a right to manifest religion when a company itself is inchoate and unable to have any beliefs at all?' 80 Judge Mosedale held:
My conclusion from Pine Valley is that a company has human rights if and to the extent it is the alter ego of a person (or, potentially, a group of people). Therefore, it must be seen as being in the shoes of that person and must possess the same human rights because any other decision would deny that person his human rights. 81 Therefore, while it is ludicrous to suggest a company has a religion, or private life or family, nevertheless a company which is the alter ego of a person can be a victim of a breach of [Article 9] (the right to manifest its religion) if, were it not so protected, that person's human rights would be breached. 82 The respondent Revenue disagreed. The taxpayer himself ought to sue in his own name to remedy his breach of human rights. But here (as in Hobby Lobby), the owner of the company did not have the right to bring an action against the mandatory e-filing obligation. Nonetheless, Oxenham could, rejoined the Revenue, still make a complaint to the ECtHR. But, noted Judge Mosedale, he would have no domestic recourse for his alleged breach of his human rights, a distinctly 'unappealing' ). CYC baulked at this and refused to accept the booking. There is a great deal to digest from this important case, 87 but my present focus is simply upon the issue whether CYC as an ordinary nonreligious company could claim the benefit of this religious freedom exemption. Section 77 provides that: 'Nothing in Part 3 applies to discrimination by a person against another person if the discrimination is necessary for the first person to comply with the person's genuine religious beliefs or principles. ' I referred to CYS's right to claim as a non-religious company. The Court (unanimously) held that, despite its ownership by the Brethren Church and many (but not all) of its objects being Christian, it functioned as a commercial enterprise and not 'a body established for religious purposes' for the purpose of the exemption in s 75(2) of the Equal Opportunity Act.
75 Religious bodies (2) Nothing in Part 3 applies to anything done by a body established for religious purposes thata. conforms with the doctrines of the religion; or b. is necessary to avoid injury to the religious sensitivities of people of the religion.
The CYC rented the Phillip Island camp to Christian and secular groups (even Collingwood Football Club 88 ), the secular organizations comprising around 80 per cent of its hires. Its advertising, webpage, and other promotional literature made no reference to its Christian ownership or aims. 'CYC's conduct of its camp's business was not, in any relevant sense, a "religious" activity. At best, on the argument of the applicants, it was a commercial activity intended to raise money to enable the The Victorian Civil and Administrative Tribunal held 90 that CYC could be a person for the purposes of section 77. 91 The majority of the Court disagreed with the Tribunal. In Maxwell P's view, 'it [was] clear from the language of s 77, and from the relationship between the exemption provisions in ss 75-77, that Parliament did not intend a corporation to be able to invoke the exemption under s 77.' 92 I will bypass the detailed points of statutory construction based on the scheme of the Act (important as they are) and concentrate upon the larger points of policy and principle:
[F]or a body corporate to avail itself of the protection under s 77, it would have to demonstrate that it had 'genuine religious beliefs or principles' and that the relevant conduct was 'necessary . . . But, for the President, these decisions from Strasbourg were not relevant here, since they concerned church bodies which had decided to incorporate-not ordinary commercial companies. 95 This ignores the cases under the ECHR where the ECtHR has held that companies may claim for alleged breaches of their human rights, albeit not religious rights. Interestingly, Maxwell P went out of his way to decide this point despite the respondents, Cobaw, not raising it on appeal. 'It is not an academic or hypothetical question. On the contrary, it was the subject of a ruling by the Tribunal. It is, moreover, fundamental to the operation of the religious freedom exemptions.' 96 Next, Neave JA concurred with the President on the corporation's inability to claim the shelter of section 77:
In my view, s 77 does not apply to corporations. Like other human rights, the right to freedom of religious belief can only be enjoyed by natural persons. Because a corporation is not a natural person and has 'neither soul nor body', it cannot have a conscious state of mind amounting to a religious belief or principle. It follows that applying the s 77 exception to a corporation would require the adoption of a legal fiction which attributes the beliefs of a person or persons to the corporation. 97 The assertion that the right of religious liberty can only be enjoyed by natural persons is plainly wrong. It is trite law that the right extends to collectives and associations in their own right. 98 For example, a church qua church can claim the right of religious freedom and sue (and be sued) under bills of rights and religious discrimination legislation. 99 Although, continued Neave JA, legislation commonly imposed liability upon companies by virtue of provisions attributing the intention or state of mind of an officer to that of the company, these did not determine this particular matter:
The existence of these provisions does not require the conclusion that a corporation is to be deemed to hold beliefs on matters such as the existence of a deity or deities, the presence of an afterlife, or in the case of Christianity, the centrality of the death and resurrection of Jesus Christ, in the absence of a specific legislative provision which requires such 'deeming' to occur. 100 The practicalities of ascertaining the company's religious beliefs were an obstacle:
An individual can give evidence on their religious beliefs and a court can make a factual decision as to whether those beliefs are genuinely held. But there would be practical difficulties in attributing a particular religious belief or principle to a corporation. The memorandum and articles of a company may show that it was established for religious purposes, but even if such documents contain statements of purposes or 'principles' they are unlikely to set out the 'beliefs' of the corporation. There are difficulties in attributing the religious beliefs of members of the board to a corporation, because board members may not have the same beliefs, or their beliefs may change over time.
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While undoubtedly there are, in general, formidable, if not insuperable, practical difficulties in discovering the religious (or any other beliefs) of a large public company such as Heineken or Philips, this was not relevant to this particular case. Dissenting, Redlich JA held that section 77 could apply to CYC Ltd as a commercial corporation:
Although a corporation is a distinct legal entity with legal rights, obligations, powers and privileges different from those of the natural persons who created it, own it, or whom it employs, there is ample legal basis to impute to it the religious beliefs of its directors and others who the law may regard as its mind or will. The Tribunal observed that subjective intentions may be attributed to corporations, including the necessary mental element for a crime. The corporation may make and express moral, ethical, environmental or other judgments in the discourse of the public square and participate in the defining of social norms. As this case shows, it will not necessarily be difficult to identify the corporation's state of mind. There is no principled reason for treating a corporation as capable of forming and acting upon its views in any of these areas but incapable of forming and acting upon religious ones. 102 The particular legal form of the claimant, flowing from its decision whether to incorporate or not, ought not to determine its right to religious freedom:
It would be anomalous were s 75(2) alone to apply to corporate bodies. It would follow that wherever a corporation engages in commercial activity but the corporation was not established for religious purposes, s 77 would not enable the exemption to apply to both the corporation and those particular individuals whose acts are to be treated as those of a corporation. That interpretation would produce the unintended result that individuals who operate a business would have different levels of religious freedom, depending upon whether the business was incorporated or not. It would force individuals of faith to choose between forfeiting the benefits of incorporation or abandoning the precepts of their religion. 
ASHERS BAKING
In the controversial and much-publicized case, Lee v Ashers Baking Co Ltd, 104 the plaintiff, Gareth Lee, a homosexual activist, ordered a cake from the defendant bakery, a company having six branches, a staff of around 65 and net assets of over £1 m. 105 The icing on Lee's cake would have the words 'Support Gay Marriage', the I knew that using our skills and creativity to produce a cake supporting gay marriage-which we consider to be contrary to God's word-was something which would be on my conscience. If we provided that cake in these terms, I would feel that I was betraying my faith and failing to live in accordance with what God expects of me . . . . I wish to emphasize that this is in no way related to Mr Lee's sexual orientation. We have many gay customers whom we serve regularly without any difficulty. We also have at least one gay member of staff . . . .
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For the Court, the answer was straightforward. The Regulations provided for exemptions for 'an organization the purpose of which is to practice [or advance or teach] a religion or belief', but denied such accommodation for 'an organization whose sole or main purpose is commercial'.
107 Parliament had carefully considered accommodation for religious-orientated businesses but decided not to write such an exemption into the subordinate legislation. 108 Furthermore, Article 9 of the European Convention did not provide protection either. Article 9(2) permits restrictions upon religious liberty to, inter alia, protect the rights and freedoms of others. Here, the protection of Lee from sexual orientation discrimination was just such a justified and proportionate limitation.
Of most interest to this article is the question whether Ashers Baking Co Ltd could avail itself of Article 9. The County Court held it could not. District Judge Having considered this issue the Government is firmly of the view that any person or organization that opens a business to the public for the purpose of providing goods, facilities or services has to be prepared to accept the public as a whole no matter how that public is constituted. ' Isobel Brownlie noted that 'it has long been recognized in Convention jurisprudence that a limited liability company cannot invoke Article 9 rights' 109 and quoted from Kustannnus Oy Vapaa Ajattelija AB v Finland:
The Commission has repeatedly held that a church body or an association with religious and philosophical objects is capable of possessing and exercising the right to freedom of religion, since an application by such a body is in reality lodged on behalf of its members . . . By contrast, the Commission has held that a limited liability company, given the fact that it concerns a profit-making corporate body, can neither enjoy nor rely on the rights referred to in Article 9 para.1 (Art. 9-1).
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Kustannus involved a claim that the church tax violated the applicant company's freedom of religion. The Freethinkers' Association in Finland had formed a company to publish books to advance its cause. The Commission noted that the corporate form chosen by the freethinkers was deliberate. As a limited liability company it was 'in principle required by domestic law to pay tax as any other corporate body, regardless of the underlying purpose of its activities on account of its links with the applicant association '. 111 Earlier, in the judgment, her Honour had noted that Ashers Bakery derived its named from a verse in Genesis which read: 'Bread from Asher shall be rich.'
112 But she also observed that no religious objectives featured in its Memorandum and Articles of Association, nor in its advertising or the terms and conditions provided to customers (both conventional in-store and online).
7. SOME LESSONS I have canvassed a collection of cases involving crafts, cruises, camps, and cakes. What can we take from these rather disparate cases?
First, we have some authority now that a one-person company and a closely held company can both exercise the right of religious freedom. In the former, the decision is of a first instance tax tribunal and the finding on standing is arguably obiter (the claimant already being disqualified on other grounds). In the second instance, the decision represents a bare majority of the Supreme Court.
Second, by contrast, there is not the slightest suggestion that a large public company would have standing to sue, a notion that the UK judge in Exmoor rightly described as 'ludicrous'. In Hobby Lobby, the Court observed that publicly traded corporations (the Minority mentioned IBM and General Electric as examples) would be 'unlikely [to be] the sort of corporate giants' 113 bringing religious liberty claims. That seems indubitably correct. As the Court put it:
HHS has not pointed to any example of a publicly traded corporation asserting RFRA rights, and numerous practical restraints would likely prevent that from occurring. For example, the idea that unrelated shareholders-including institutional investors with their own set of stakeholders-would agree to run a corporation under the same religious beliefs seems improbable. 114 Third, objections that the corporate veil is being opportunistically pierced to find individual rights-bearing citizens underneath have not found favour. In Hobby Lobby, the Minority criticized the very notion a corporation might have or exercise a religion:
[T]he exercise of religion is characteristic of natural persons, not artificial legal entities. As Chief Justice Marshall observed nearly two centuries ago, a corporation is 'an artificial being, invisible, intangible, and existing only in contemplation of law.' Corporations, Justice Stevens more recently reminded, 'have no consciences, no beliefs, no feelings, no thoughts, no desires'. 115 Quite so, but the Court was unmoved:
[I]t is important to keep in mind that the purpose of this fiction is to provide protection for human beings. A corporation is simply a form of organization used by human beings to achieve desired ends. An established body of law specifies the rights and obligations of the people (including shareholders, officers, and employees) who are associated with a corporation in one way or another. When rights, whether constitutional or statutory, are extended to corporations, the purpose is to protect the rights of these people. . . . And protecting the free-exercise rights of corporations like Hobby Lobby, Conestoga, and Mardel protects the religious liberty of the humans who own and control those companies. 116 The Third Circuit Court of Appeal in Hobby Lobby, in dismissing the Hahns' appeal, had reasoned: 'General business corporations do not, separate and apart from the actions or belief systems of their individual owners or employees, exercise religion. They do not pray, worship, observe sacraments, or take other religiously motivated actions separate and apart from the intention and direction of their individual actors.' 117 The Court's riposte was terse: 'All of this is true-but quite beside the point. Corporations, "separate and apart from" the human beings who own, run, and are employed by them, cannot do anything at all.' 118 Fourth, the conclusion that small companies may claim standing to sue as 'victims' of religious freedom violations has arisen in situations where the individual owners of the companies have been precluded from pursuing a religious liberty claim themselves. Faced with no recourse at all, the understandable desire is to permit the action to proceed and at least be evaluated on its merits.
THE WAY AHEAD
The criteria for the recognition of a right of religious freedom exercisable by companies (if this is seen to be a worthwhile thing) would seem to include the following considerations:
A. Size of the Enterprise Is there a ceiling in terms of the numbers of persons who are shareholders (or owners or directors) beyond which a claim will not be allowed? thus the wider constituency within the company did not call for examination. But it might be that the managers, directors, or employees are all religious devout, while the owners are not (or at least the latters' religious beliefs are unknown). 121 So the relevant persons for assessing the religious liberty claim might extend beyond the owners. This, admittedly, will make the inquiry more complex and will, if the extension beyond owners is permissible, extend the inquiry into some decidedly murky waters. Owners may well have different religious convictions to their employees in the larger private or closely held companies such as Hobby Lobby. 122 How potential intra-company clashes ought to be resolved will be challenging to say the least.
D. Objective of the Company
Must the company be a nonprofit one or can it pursue profit-making and charitable or religious goals?
The binary either/or approach is unnecessary and unhelpful. As noted earlier, legislation in many states of the United States recognizes benefit corporations, entities with both profit-earning and non-economic public benefit objectives.
E. Motive for the Claim; Sincerity of the Claimant
Must the company's reason for claiming the right or exemption be 'religious', that is, to further or safeguard 'religious' beliefs or practices? Must the religious reason be sincere?
It is my contention that the status of the claimant is generally not relevant to the claim. 125 It ought to be, generally speaking, a matter of the act and not the actor. 126 The dissenting Third Circuit Court of Appeal opinion of Judge Jordan in the Conestoga Wood Specialties (the co-appellant in the Hobby Lobby Supreme Court appeal) merits quotation:
Given the special place the First Amendment plays in our free society, the Supreme Court in Bellotti instructed that, instead of focusing on 'whether corporations "have" First Amendment rights and, if so, whether they are coextensive with those of natural persons,' 'the question must be whether' the activity at issue falls within an area 'the First Amendment was meant to protect.' . . . In other words, the operative question under the First Amendment is what is being done-whether there is an infringement on speech or the exercise of religion-not on who is speaking or exercising religion. Hence, in the political speech context that it then faced, the Bellotti Court emphasized that, '[i]f the speakers here were not corporations, no one would suggest that the State could silence their proposed speech. It is the type of speech indispensable to decision-making in a democracy, and this is no less true because the speech comes from a corporation rather than an individual.' Likewise here, the right to object on religious grounds to funding someone else's reproductive choices is no less legitimate because the objector is a corporation rather than an individual. 127 The relevant and key questions ought to be the usual ones: Is there a significant infringement upon the claimant's religious freedom? Does the claimant have a sincere religious conviction regarding the conduct at issue? Is there a persuasive and weighty offsetting interest to justify the limit upon the claimant's incursion upon its religious freedom? And so on. I have added the qualifier 'generally' for it is possible to think of classes of claimant who ipso facto one would exclude on the basis of their status alone. To take extreme examples (or perhaps not so extreme these days?), a sacred animal or a revered mountain could not assert breach of its religious freedom.
Next, do we proceed from 'the ground up', that is, from 'first principles'? Do we proceed by way of analogy to those who are unquestionably valid claimants? If extension by analogy is the route, then the benchmarks are sizeable ones, entities with potentially large numbers of individuals: not just individuals, but churches, denominations, sects, and entire religious communities have been held to have the right of religious freedom.
The potential company claimants to religious freedom would seem to lie along a continuum beginning, at one end, with one-person companies and ranging to large public companies, at the other end. No one could seriously suggest that a publicly traded company such as CocaCola, BSkyB, or Royal Dutch Shell should be able to bring proceedings for violation of its religious liberty. At the other end of the spectrum, the small family-owned, singleshareholder, and sole-director company is surely a plausible candidate for the recognition of the right of religious freedom. Perhaps the incorporated partnership merits the right to sue too?
So, for now, perhaps we ought to commence modestly by recognizing one-person companies as being able to bring a religious liberty claim. There would need to be the obvious riders that an individual natural person would also need to satisfy: there must be a sincere religious belief or practice of the religiously structured company that is being infringed (in more than a trivial or de minimis fashion) by the law in question. 128 It would make sense too for there to be no allowable claim where the individual could bring a claim in his or her own name. No doubt the harsh anvil of practical experience will yield more safeguards to ensure this extension of the right of religious freedom is not abused.
In the Common Law tradition (and in the absence of legislation), we might just dare to hope that cautious and incremental judicial reasoning will lead to a just and sensible solution.
